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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

?ﬁWW,WWwWWWWﬁm:ﬁ

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of _Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. TN
less, Rs.5000/- where the amount of service tax & interest demanded & penalty tévie s
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10.000/- where e‘5 i ounk
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, if




crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.
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(i) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.
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2 One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-| in terms of
the Court Fee Act, 1975, as amended.
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B Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) 9 Tesr A, wﬁar%qﬁﬁauﬂmﬂ%@aaﬁay&a&meﬁmm
ﬁmﬁﬁa‘ra’rﬁwmmawim%wwmﬁmmﬁmﬁﬁs’raﬁm*100..
3ETTeT I T ST Fehell & .
4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER-IN-APPEAL

This appeal has been filed by M/s Essem Recreation, 1, Chokhi Dhani,
S.G.Highway, Satellite, Ahmedabad (now at 1, Barsana, S.G.Highway, Satellite,
Ahmedabad) [hereinafter referred to as “appellant”] against Order-in-Original
No.GST/D-VI/O&A/14/Essem/AC/KM/17—18 dated 31.03.2018 [hereinafter referred
to as “impugned order”] passed by the Assistant Commissioner of Central GST &
C.Ex, Division-VI, Ahrﬁedabad North [hereinafter referred to as “adjudicating
authority”]

2 Briefly stated, the fact of the case is that the appellant is providing
Restaurant Service. On scrutiny of invoices of said service, during the course of
audit of records, it was noticed that they are charging a fix amount of ‘Rs.220/- &
Rs.Rs.550/- per person for the lunch & dinner respectively served by them; that the
invoices issued for dinner, they were bifurcating the amount of Rs.550/- charged
into two i.e Rs.300/- for ‘food’ and Rs.250/- for ‘cultural programme’. AsS it
appeared that the amount charged and collected towards ‘cultural programme’ etc
form integral part of the dinner charges and required to be included in food/dinner
charges in terms of Section 67 of Finance Act, 1994 and service tax is required to
be paid on the said amount, a show cause notice dated 28.11.2016 was issued to
the appellant for [i] considering the amount collected by the towards Cultural
programme, etc as a part of Restaurant Service and included the amount in the
value of Restaurant Service: [iildemand of service tax amounting to Rs.5,58,564/-
with interest; and imposition of penalty under Section 77(2) and 78 of Finance Act,
1994. Vide the impugned order, the adjudicating authority has considered the
amount collected towards ‘cultural programme’ as a part of Restaurant Service and
confirmed the demand with interest. He also imposed penalty of Rs.10,000/- under
Section 77(2) and Rs.5,58,564/- under Section 78 of Finance Ack:

3. Being aggrieved, the appellant has filed the instant appeal on the grounds
that:

» The amount collected towards cultural programme etc cannot be considered
as part of ‘restaurant service and cannot be included in the taxable value of
restaurant service.

o Non-taxability claimed under Negative list as specified in clause (i) to Section
66D of Finance Act cannot be denied as both these services operate in
different field for different purpose which cannot be clubbed to demand
service tax. :

. A Restaurant can be described to be or said to be a public place, where food
is normally served with or without beverges to the persons visiting that
place. However, in the present case, the areas where cultural programme are
performed, no food is served by the appellant. Therefore, the area where
cultural programme are organized cannot be treated as Restaurant.

« No penalty is imposable.

3 Personal hearing in the matter was held on 07.09. . Shri P.P.Jadeja,

Authorized Representative of the appellant appeared f

the grounds of appeal.
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4. I have carefully gone through the facts of the case and submissions made by
the appellant in the appeal memorandum as well as at the time of personal hearing.
The limited to point to be decided is as to whether the value of ‘cultural

programme’ separately shown in the invoice of ‘food’ can be clubbed with

“Restaurant Service” or otherwise.

-

5 At the outset, undisputed facts revealed that the appellant is providing
Restaurant Service and charging a fix amount of Rs.220/- & Rs.Rs.550/- per person
for the lunch & dinner respectively served by them; that the invoices issued for
dinner, they were bifurcating the amount of Rs.550/- charged into two i.e Rs.300/-

for ‘food’ and Rs.250/- for ‘cultural programme’.

6. “Restaurant Service” under Section 65(105(zzzzV) of the Finance Act, 19194

means

any service provided or to be provided , to any person, by a Restaurant,
by whatever name called, having the facility of air-conditioning in any of
establishment, at any time during the financial year, which has licence
to serve alcoholic beverages, in relation to serving of food or beverage,
including alcoholic beverages or both, in its premises.
7. As per the said definition, the Restaurant can be described where food is
normally served with or without beverages to the person visiting that place.
The appellant vehemently contended that they charges Rs.300/- for food and
Rs.250/- for cultural programme separately in the invoices and in the area
where cultural programme are arranged or performed, no foods are supplied
by the appellant; therefore, both the value cannot be clubbed. I find merit
consideration in the argument of the appellant. I observe that the adjudicating
authority has not correctly appreciated the definition of "Restaurant Service”
and essential ingredients required to be levied service tax for such service. It
is not disputed by the department that appellant is charging amount for ‘food’
and cultural programme’ separately and the place where the ‘food” and cultural
programme’ are separate and any kind of food is being supplied at the place
where cultural programme is carried out. In the circumstances, the area where
the cultural programme is carried out cannot be clubbed with the area where
the food is supplied. Hence, the activities carried out on such place cannot be

termed under “Restaurant Service”.

8. Further, taxable event is completed when service provider has rendered
taxable service. In the instant case, it is an admitted fact that the appellant is
giving facility viz cultural programme and other activities like pot making,
magic show, games, rides and other amusement facilities in the area"where

food is not supplying and charging amount separately in the invoice. These

dinner.
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9. The adjudicating authority has relied on Board’s clarification F
No.334/3/2011-TRU dated 28.02.2011 and certain question answer of Service

Tax Guide lines which is not relevant to the facts and circumstances of the

instant case.

10. In view of above discussion, I allow the appeal filed by the appellant and

set aside impugned order. The appeal stands disposed of in above terms.

Date: / /2018
Attested
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Superintendent,
Central GST (Appea!s),Ahmedabad.

By R.P.AD.

To

M/s Essem Recreation,

1, Chokhi Dhani, S.G.Highway,
Satellite, Ahmedabad

Copy to:

1. The Chief Commissioner of C.G.S.T., Ahmedabad.

. 2. The Commissioner of C.G.S.T., Ahmedabad (North).

je 3. The Additional Commissioner, C.G.S.T, Ahmedabad (North).
4. The AC/D.C, C.G.S.T Division: Il Ahmedabad (North).
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6. P.A.
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